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PROCEDURAL HISTORY

. This case concans a medica mapractice daim for the deeth of an unborn child. Pamdaand
Miched Venton (Pamda, Michad, or “the Ventons’ collectivey) filed suit on May 4, 1998, inthe Circuit
Court of Washington County, Missssippi, againg Dr. James R. Beckham (Dr. Beckham) for thewrongful
desth of their unborn child, Jonathan. At the condusion of thetrid thejury returned averdict in favor of

Dr. Beckham and judgment was entered accordingly.  The jury was comprised of seven African-



Amgricans five caucasans and two African-American dternatejurors. Of thetweve jurors, seven were
femde and five were mde Thetrid court denied the Ventons' mation for judgment notwithstanding the
verdict and inthedternativeamation for new trid. Fromthisruling, the Ventonsnow gpped to thisCourt.
This Court finds thet the Ventons arguments arewithout merit and affirmsthejudgment entered onthejury
verdict in favor of Dr. Beckham.

FACTS
2.  Dr. Beckham was Pamda s physcianduring her pregnancy. Unfortunatdy, Pamda's pregnancy
terminated on June 4, 1997, with the death of her child. Thissuit arose over adispute betweenthe parties
concerning Dr. Beckham's recommendation of thetime of the baby’ s ddivery.
18.  Pamdahad ahigory of mild to heghtened blood pressure from December 17, 1996, throughout
her pregnancy. This condition may increese the risk of placentd insufficiency which could result in fetd
demise, i.e. degth. Fetd monitoring was performed on the baby. A series of non-dress tests were
adminigtered to monitor the baby’ s heartbeet and well-being. The tests reved two types of results. A
“reactive’ result Sgnifiesthebaby’ swel-being, whereasa“ nonHreactive’ resuit Sgnifiesthet either thebaby
does not have wdl-being or the baby’ s wdl-being cannat be confirmed.
4.  Pamdahad non-dresstestson May 23, May 25, and May 28, 1997. All thesetestshed reective
results OnJdune2, 1997, Pamdareturned for another non-dresstest. The June 2 test had anon-reective
result. On June 3, 1997, Pamda had two more non-dress tests adminigtered in the morning and in the
aternoon. Both tests on June 3 had nonreective results. Following the tests performed on June 3, a
digpute arises between the parties concerning the recommended time for ddivery.
1.  Dr. Beckham damsthat after the two non-reective tesson June 3, heurged Pamdato alow him

to ddliver the baby by cesarean section that afternoon.  His medicd report sated that he recommended



ddivery*“today” that being June 3. Dr. Beckham was concerned about thewe | being of thebaby. Pamea,
however, indsted on waiting until June 5, 1997, to ddiver the baby initidly then dated June 4. He dated
that Pamdatold himthat “I’ve got too much to do and theré snoway | can comeinttill Thursday” (June
5). Prior to the ddivery on the morning of June 4, it was discovered thet the baby hed died sometime
between the afternoon of June 3 and the morning of June4. In contragt, Pamdadamsthat Dr. Beckham
gave her an option to have the ddivery performed on ether June 3 or the morning of June 4, 1997.
6.  Onapped to this Court the Ventons raise the following issues
l. Whether thetrial court erred and abused itsdiscretion by striking
two African-American jurorsfor causefor alack of transportation
and striking two African-American jurorsfor causefor failureto

disclose collection efforts by the clinic employing Dr. Beckham.

Il. Whether thetrial court erred and abused itsdiscretion for denying
the Ventons Motion to Compel Production of Documents.

[11.  Whether the verdict was against the overwhelming weight of the
evidence.

LEGAL ANALYS S

l. Whether thetrial court erred and abused itsdiscretion by striking
two African-American jurorsfor causefor alack of transportation
and striking two African-American jurorsfor causefor failureto
disclose collection efforts by the clinic employing Dr. Beckham.
7. “A drcuit judge has wide discretion in determining whether to excuse any prospective juror,
induding one chdlenged for cause. The dirauit judge has an absolute duty, however, to see that the jury
sdected to try any caseisfair, impartid and competent.” 111. Cent. R.R. v. Hawkins, 830 So0.2d 1162,
1176 (Miss. 2002). See also Brown ex rel. Webb v. Blackwood, 697 S0.2d 763, 769 (Miss. 1997);
Poe v. State, 739 So.2d 405, 409 (Miss. Ct. App. 1999)(the trid court has wide |etitude in deciding

whether to excuse apotentid juror, induding an exdusion for cause).



8.  Thetrid judge has discretion in determining whether to excuse ajuror, and such decison will not
be set asdeunlessitisdearly wrong. Wells v. State, 698 So.2d 497, 501 (Miss. 1997). "Becausethe
trid judge, due to his presence during the voir dire process, is in a better pogtion to evduate the
prospective juror's regponses, the decison of whether or not to excuse the juror isleft to the tria judge's
disretion.” Smith v. State, 802 S0.2d 82, 86 (Miss. 2001) (quoting Wells v. State, 698 So.2d 497,
501 (Miss.1997)).

19.  TheVentonsarguethat thetrid court abused its discretion by gtriking for cause two jurors with
trangportationproblems. Thetwo jurorswere African-American femaes, Carol Eanes(Eanes) and Diane
Washington (Washington). Additiondly, the Ventons argue that the trid court abusad its discretion by
driking for cause Shirley Grigsoy (Grigsby) and Evedyn Williams (Williams). These two jurors, dso
African-Americanfemaes were struck because they had been patientsa Dr. Beckham' sdinicand failed
to disclose thet thelr accounts had beenin callection. The Ventons argue thet the exdusion of these four
venire persons wasirrationd and on the bads of race, sex, and economic condiition.

A. Transportation
110. Duing vair dire, the trid judge became aware that venire persons Washington and  Eanes had

trangportation difficulties. The following pertinent exchanges occurred:

And on your own you smply don't have away to get back and forth?
No, gr. | rideto work with another guy.

Mr. Ledbetter - oh, what'syour name, md am?

(Card Eanes) Carol Eanes.

Q. Thank you. Ms Allison, did you say that you hed trangportation problems?

A. Yes

Q. Difficulty in getting acknowledge [dc] and forth to court?

A. Yes

Q. Y ou undergand thet this case might last - - will probably lagt for three days and
end up sometime Wednesday?

A. Yes

Q.

A.

Q.

A.



Ms Eanes?

Yes gr. (Inaudible)

THE COURT: Can't hear her.
Caol Eanes.

Y ou cannat be here tomorrow?
No.

And for what reeson?

| have trangportation problems.

>O0>0>» >0

Later thetrid judge Sated:

TheCourt: Betty Thomas, who hasto take the child to New Orleansto schoadl, I'm
going to excuse her. The two ladies [Washington and Eaneg) thet don't
have aride, if we have enough after we get through the cause chdlenges
I’'m going to excusethem, But I'm nat - - if we nead them, I’'m going to
leave them on thereand I'll judt figure out away to get them aride

When the chdlenges for cause were complete, the trid court sated the following:

TheCourt: I’m going to excuse Washington and Eanes because they haveno
trangportation.

11. The Ventons provide no case law that prohibits excusng ajuror for cause on the bagis of alack
of trangportation.  Both Eanes and Washington volunteered to thetrid judge thet they hed trangportation
problems. Thistrid was not aone-day evert, rather it lagted for three days. What is more, thereisno
evidenceto show that the Ventonswere prgudiced by gtriking the two women for cause. This Court hes
hdd that “the sdection of jurorsis ‘ajudgment cdl peculiarly within the province of the drcuit judge, and
onewe will not on goped second guessin the absence of arecord showing adear abuse of discretion.””
Brown, 679 So.2d & 771 (quoting Scott v. Ball, 595 So.2d 848, 850 (Miss. 1992)). The Ventons,
however, complainthat dl four AfricanrAmericanfemdes(i.e, Eanes Waghington, Grigsay, and Williams),
were removed from the venire pand in a quit involving obdetrica treetment of awoman. Thereis no
indication that the Ventons were denied afair, impartid and competent jury of their peers. In Carr v.

State, 655 S0.2d 824, 840 (Miss. 1995), this Court hdd thet “[t]hereis no conditutiond right to havea



jury mirror any particular community.” “Proportiond representation of the raceson ajury isnot reguired.”
Harrisv. State, 576 So.2d 1262, 1264 (Miss. 1991) (ating Booker v. State, 449 So.2d 209, 215
(Miss.1984)). “What isrequired isthet county offidasmug seetoit thet jurorsarein fact andin good faith
seected without regard to race” Dorsey v. State, 243 So.2d 550, 551 (Miss. 1971). See also
Grayson v. State, 736 S0.2d 394, 396 (Miss. Ct. App. 1999). The Ventons are not entitled to ajury

that mirrors any particular community, gender, or proportiond representation of race. The Ventons are
entitled to afair, impartid, and competent jury. Here, the jury condsted of seven AfricatrAmericansand
five caucasans which had seven femdes and five maes Thus, the Ventons hed a seated jury with a
mgority of femdesand amgority of African-Americans. Accordingly, wefind thet thetrid court did not
abuseits discretion in griking Eanes and Washington for cause
B. Failureto Disclose Collection Efforts
112. TheVentonsarguethat thetrid court abused its discretion by striking venire persons Grigshy and
Williams for gating that they had no problems with medica expenses. The inquiry, according to the
Ventons, was too broad and vague. In addition, the Ventons complain thet Dr. Beckham did not inform
them which venire members were subject to callection efforts by hisemployer.
113.  During vair dire, Dr. Beckham's counsd asked the following question to patients of the dinic
employing Dr. Bedkham:
Q. Anything about the rdaionship that would impact on your - - let me ask this

questiononce. When we identify y'dl that have been patients of these doctors,

my quesion isgoing to beis there anything about thet rdationship whether if was

how did [9¢], the way that doctor trested you, your bill, anything of thet - -

anything of any sort that wiould cause you difficulty in serving on this case
(emphedsadded). Both Grigdoy and Williams dated “no”’ totheinquiry.  Thetrid judge struck Grigdoy

for cause because she failed to disdlose that there was a problem with the bill, (i.e, it wasturned over for
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collection efforts). Thetrid judge dso gruck Williamsfor the same reason. When the trid judge struck
both Grigdoy and Williams he dated that he spedificaly remembered Dr. Beckham's counsd questioning
them. However, thetrid judge denied Dr. Beckham's request to Srike four other venire persons for a
falureto disdosethehilling Stuation. Thetrid judgeruled that Dr. Beckham' scounsd had not asked these
other four venire persons adequiate questions and denied the chalenges. In fact, one of the four venire
persons sat on the jury and two others were the dternate jurors in this case. Evdyn Smutzer tedtified
before the court concerning accounts receivable documentsand gavethe namesof eech venire person thet
had an account turned over for callection efforts

f14. Thetrid judgedid not abusehisdiscretionin striking Grigsby and Williams: Both women had been
former patientsa the dinic where Dr. Beckham worked, and both women hed problemswith thebillsand
faled to disdose thisfact to the trid court. The trid judge spedificaly remembered thet Dr. Beckham's
counsel had made adequate inquiry concerning these two women.  However, the trid judge denied
chdlengesfor causefor other venire personssimilarly Stuated becausethejudge determined thet therewas
not enough spedificinquiry by counsd. We cannat say that thetrid judge abused his discretion by striking
these women for cause. Accordingly, thisissue iswithout merit.

. Whether thetrial court erred and abused itsdiscretion for denying
the Ventons Motion to Compel Production of Documents.

115.  “Inregardtomattersrdatingtodiscovery, thetrid court hascongderablediscretion. Thediscovery

orders of thetrid court will not be disturbed unless there has been an abuse of discretion.” Dawkins v.
Redd Pest Control Co., 607 So.2d 1232, 1234 (Miss. 1992). See also Mallet v. Carter, 803

So.2d 504, 506 (Miss. Ct. App. 2002).



116. TheVentonsarguethat thetrid court erred by denying them the opportunity to add another expert.
The Ventons wanted Dr. Hans Gideon (Dr. Gideon), a document expert from Georgia, to ingpect Dr.
Beckham’'smedicd recordsand a* note’ written by Terri Hill (Hill), anurse who participated in Pamda s
care. AccordingtotheVentons, they beieved that themedica recordscontained errors? Dr. Gideonwas
to examine and determine when the notations were made to the documents  In order to perform this
examination, Dr. Gideon would need to examinethe origind documents, not copies, for 10 daysin Atlanta
The purpose of Dr. Gideon' s tesimony was to impeach the tesimony of Dr. Beckham and Hill.

17.  TheVentonsfiled sit againg Dr. Beckham on May 4, 1998. Dr. Beckham and Hill were deposed
inOctober 1998. During Hill’ sdeposition, it wasreveded that she had written apersond note concerning
the events of Pamda scase. The note was written after the cesarean section.

118. An Agreed Amended Scheduling Order was enter on November 24, 1998, sating thet all
discovery shdl be completed by April 30, 1999, and dl expert witnesses shdl be designated no later than
March, 17,1999. Infact, the Ventonsdesignated two expertson November 19, 1998. TheVentonsfiled
amation for pretria conference and/or for atrid setting on January 11, 1999. On January 13, 2000, the
trid was st for June 26, 2000. On March 8, 2000, the Ventons filed a motion for disclosure of Dr.
Beckham's origind medicd records. A subpoena duces tecum waas issued on the same day to Hill for
production of her note. Prior to trid on May 3, 2000, the Ventons filed a mation to compd and show
causefor thefailure to produce the note.

119.  Dr. Beckman contended thet ingpection of hisorigind medica records and acopy of the medicd

records were provided to the Ventons & his deposition in October 1998. Further, Dr. Beckham filed a

1 The complaint and the amended complaint contained no allegations of inaccurate medical records or a
reference to the note.



certificate of compliance with the trid court which sated that he hed provided the Ventons a true and
correct copy of Hil'snote The trid was continued and rescheduled on May 17, 2000, by an agreed
order.

120. A hearingwasconducted onMay 24, 2000. Thetrid judgedenied the Ventons request on August
31, 2000. Inthe order thetrid judge Sated:

The parties agreed to extend discovery until April 30, 1999, and to designate expert
witnesses by March 17, 1999. Depaositions of Dr. Beckham and Ms. Hill were takenin
October, 1998, a which time the exigence of Ms. Hill’s persond note came to light.
Haintiffs have had copies of Dr. Beckham's records since July, 1998, Plantiffs did not
request that this Court extend the discovery deedline or the dete for the designation of
expert witnesses, and they have nat shown good causefor thelengthy dday in desgnaing
... Mr. Gideonin May, 2000, morethan ayeer after theexpiration of theMarch 17, 1999,
deedline. Pantiffsprevioudy desgnated Dr. Fiddsand Dr. Channdl inNovember, 1998.

This Court orderstha plaintiff’s Mation for Disdosure of Dr. James Beckham's Origind
Medicd Records and the Mation to Compe/and to Show Cause are not wel taken and
are both hereby DENIED. Furthermore, defendant’s Mation for Protective Order and
Mation to Quash are GRANTED. The subpoenaissued for Ms. Hill’s note shdl be
quashed, and the requested discovery shdl not be had....

121. TheVentonsarguethat thetrid court erred whenit denied thereguest tolist their expert on August
2000, more than 10 months before the trid findly occurred in June2001. Further, theVentonsdamthat
the ruling ignores Rule 4.04 of the Uniform Circuit and County Court and precedent.  Rule 4.04(A)
pertainsto discovery and dates:
All discovery mugt be completed within ninety days from sarvice of an answer by the
goplicable defendant. Additiond discovery time may be dlowed with leave of court upon
writtenmotion setting forth good causefor theextenson. Absent gpedid drcumdancesthe

court will not dlow testimony at trid of an expert withess who was not designated as an
expeat witnessto dl atorneys of record at least sixty days beforetrid.

(emphasis added).



722.  Dr. Beckham argues that the Uniform Circuit and County Court Rule 4.04(a) does not take
precedence over a scheduling order. He assarts that the Ventons initiated the agreed order with the
designated deedlines, counsd for dl partiesagresd to the order, and no motion for extenson of thedeedline
was made by the Ventons.  Further, Dr. Beckham contends that Rule 4.04(A) does not provide for
arbitrary designation of expert witnesses 60 daysbeforethetrid. TheVentonsdid not provide any soecid
crcumdancesin regard to Dr. Gideon'stestimony.

123. Thefird timetha Dr. Beckman was avare thet the Ventons were even conddering Dr. Gideon
as an expert was in the motion to compe/moation to show cause and in the Ventons' rebuttd to the
defendant’ s regponse to mation for disclosure of origind medicd records on May 3, 2000, less than 60
days beforethe June 26, 2000, origindly scheduled trid date. In addition, Dr. Beckham maintainsthet the
Ventons waited a year and a hdf after he and Hill were deposad and more than one year dter the
expiraion of the discovery deadline to make new dlegaions which were never part of the complart,
amended complaint or reponsesto interrogatories. At the hearing and in his brief, Dr. Beckham argued
that the trid was not postponed to 2001 to re-open the discovery process, rather the rescheduling was
done becausethetrid wasathird stting and expertswere traveling from out of date. Also, Dr. Beckham
argues that the record contains no evidence thet the medica records contained any erors, additions or
dterations,

24. Eachparty dtestocaselaw inther briefsthat dlowed varying timesin which to perform discovery.
The Ventons dte Motorola Communications & Electronics, Inc. v. Wilkerson, 555 So.2d
713,717 (Miss. 1989), acasein which an interrogatory response ddivered three days efter the discovery
deedline and 10 days beforetrid was consdered to be a“ seasonable’ supplement. Thefactsof the case

sub judice are diginguishable from Wilkerson. The discovery period in this case dosad more than one
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and hdf yearsbeforetrid and new dlegations were mede by the Ventons. These dlegationswere never
part of the complaint or amended complaint.  Further, the Ventons knew of the note and the medica
records in October, 1998, yet offered no reason why there was a dday in implementing reseerch and
assi gance by an expeart document examiner until May 2000. Dr. BeckhamrdiesuponMallet, 803 So.2d
a 506, in which an expart witness was not dlowed by the trid court. The designation of the witness
exceeded thediscovery deadline by morethan seven monthswith theonly excusethat finding aloca expert
was more difficult then anticipated.

125. A trid court hasthe authority and indeed a duty to mantain control of the docket and ensure the
effident digposd of courtbusness Harrisv. Fort Worth Steel & Mach. Co., 440 So.2d 294, 296
(Miss1983). In addition, thetrid court has“condderable discretion” in metters partaining to discovery.
Dawkins, 607 So.2d a 1234. Thegandardisan abuseof discretion. | d. Thetrid judge heard arguments
by each sde, induding the requirements of Rule 4.04. Thejudge conduded thet the Ventonswereaware
of the documents snce October 1998. No extension of the deedline for discovery or designetion of an
expert was requested by the Ventons. Further, the trid judge determined thet there was no good cause
shown for the dday. This Court finds that the trid court did not abuse its discretion. The trid judge
carefully consdered the facts of the case and thelack of good cause shown for the lengthy dday in this
metter. Accordingly, thisissue iswithout meit.

[11.  Whether the verdict was against the overwhelming weight of the
evidence?

2 The caption of the Ventons' issue states in part that “the court erred in denying plaintiffs' motion INOV or

for new trial because the jury verdict was against the overwhelming weight of the evidence...” However, the brief
addresses only the weight of theevidence, not the sufficiency of theevidence. Accordingly, theweight of theevidence
and new trial issue will be solely addressed on appeal.

11



26. InWal-Mart Stores, Inc. v. Johnson, 807 S0.2d 382, 389 (Miss. 2001), this Court Sated the

dandard of review asfollows

Where an gppdlant chdlenges ajury verdict asbaing agand the ovewhdming waght of

the evidence or the product of bias, prgudice or improper passon, this Court will show

great deference to the jury verdict by resolving al conflicts in the evidence and every

permissible inference fromthe evidence in the gppdleds favor. Bobby Kitchens, Inc.

V. Mississippi Ins. Guar. Ass'n, 560 So.2d 129, 131 (Miss.1989). "Only when the

verdict is 0 contrary to the ovewhdming weght of the evidencethat to dlow it to Sand

woud sanction an unconscionable injudtice will this Court digurb it on gpped.”

Herrington v. Spell, 692 So.2d 93, 103-04 (Miss.1997).
927. Thetrid court is given great deference in determining whether a new triad should be granted.
Odom v. Roberts, 606 So.2d 114, 118 (Miss. 1992). "[A] new trid may be granted when the verdict
is agang the overwheming weight of the evidence, or when the jury has been confusad by faulty jury
indruction, or when the jury has departed from its oath and its verdict is a result of bias, passon and

prgjudice."Roussel v. Robbins, 688 So.2d 714, 723-24 (Miss. 1996). “Whentestimony iscontradicted,
this Court will defer to the jury, which determines the weight and worth of testimony and the credibility of
the witness & trid.” Odom, 606 So.2d a 118. “This Court generdly gives great deference to ajury's
findings and will set asde a verdict only when it is contrary to the weight of the evidence and credible
tesimony. Moreover, whentheevidenceisconflicting, wedefer to thejury'sdetermination of the credibility
of witnesses and the weight of their tesimony.” Ducker v. Moore, 680 So.2d 808, 811 (Miss. 1996).
128. TheVentonsarguethat theverdict wasagaing theoverwhemingweight of theevidence. Thebes's
of the argument isthat thejury verdict is unconsconable basad on thetestimony that the Ventons and Dr.
Beckham's exparts dlegedly werein agresment. The Ventons dam that both Dr. Richard Heldsand Dr.
Garland Anderson tedtified thet they would have ddivered thebaby on June2. TheVentonsmantain thet

thejury verdict is unconscionable snce Dr. Beckham did not take the actions that the two expertswould

12



have taken in treeting Pamda  The Ventons are confusing the gpplicable andard of care with a
physcian’s persond actions. Itistruethat Dr. Anderson did Sate on cross-examination that he would
have ddivered the child on June2. However, a notimedid Dr. Anderson, expert for Dr. Beckham, ever
date that Dr. Beckham's actions fell below the applicable standard of care. Thiscase centered onabaitle
of the experts and discrepandiesin when Dr. Beckham suggested ddlivery of the beby.

729. Dr. Feds, expeat for the Ventons, tediified that Dr. Beckham did not follow the tandard of care.
Under the conditions of this case, Dr. Fiddstestified that Dr. Beckham fell below the standard of care by
not recommending acesarean section on June 2. He sated thet the ddlivery should have been performed
on June 2. Further, he opined that the child would have lived if ddivered on June 2 or prior to the late
afternoon of June 3. Dr. Hedstedtified that Dr. Anderson agreed with his opinion of the case

130.  Ondirect examination, Dr. Andersontestified thet Dr. Fid dssassartion thet they werein agreement
was nat an accurate characterization. Dr. Anderson also disagreed with Dr. Fidds s satement that “Dr.
Beckham told Mrs. Venton on June 3¢, the afternoon, that it is okay to wait.”

181. Pamdahad non dresstests parformed onMay 23, 25, and 28, 1997. All three of the tests had
reective results. Dr. Anderson tedtified that the sandard of care would have dlowed 7 days between
testing provided the patient’s condition remained gable asin Pamda s case. On June 2, 1997, another
test was performed with a non-reactive result. Dr. Anderson testified that he did not agree with Dr.
Heds sopinionthat Pamdarequired acesarean section on June 2. At thispoint, Dr. Anderson dated thet
the dandard of care would require repeet testing within 24 hours,

132.  Another test was conducted on themorning of June 3with anon-reactiveresult. Pamdareturned
for asecond test in the afternoon of June 3, which dso gave anon-reactive result. Dr. Anderson tedtified

thet Dr. Beckham waswithin the tandard of care when asecond test was parformed on June 3. Hedso

13



gtated thet Dr. Beckham was dso within the sandard of care when he recommended a cesarean ddivery
thet day (June 39).

133.  Dr. Anderson did not believe the baby died due to placenta insuffidency. Dr. Anderson stated
thet he beieved thet the baby would have survived if it was ddivered on ether June 2 or the morning of
Jne3. Regardlessof thisbelief, Dr. Ander sontestified that Dr. Beckham did not violate
the standard of care. Dr. Anderson, continued with the fallowing pertinent tesimony concerning the
dandard of care asfollows

Q. Dr. Anderson, do you bdieve that if Dr. Beckham hed performed this cesareen
section on Pameda Venton on the morning of June 2 - - excuse me - - the
afternoon of June 2 that this baby would be ddlivered dive?

| do.

Do you bdlieve that if Dr. Beckham hed performed a cesarian section on Mrs.
Venton on the morning of June 3 this baby would be born dive?

| do.

Doesthet mean the Ventons have proven that Dr. Beckham violated the sandard
of care?

o> O

Q. Doesthat mean - - thefact that thisbaby would havebeen born alive
if that section had been done, doesthat mean that he[Dr. Beckham]
violated the standard of care?

A. No.

Q. Why not?

A. W, theré' sa cartain dandard of care that you're held to, and if you hold to - -
if you meet thet dandard of care, nat every time will there not be - - thet doesn't
meen that everything will be dright. And, as| said before, the obligation - - the
minimum obligation once you dart [g nondress test would have been to have
done atest every sevendays. And when Dr. Venton - - | mean Dr. Beckham did
thetest onthe 28" and it was reective, he wasn't obligated to do another test for
seven days.

Q. Till Jne 4™,

A. Till e 4™,

Q But he did three

14



A. That's correct. But regardiess of what frequency of testing you do, it doesn't
mean thet every baby will be born dive What it does mean [ig) thet there should
be very few that will dieif you follow the recommendations

Q. Good doctor practicing in compliancewith the Sandard of careisdill goingtolose
some babies?

A. Therewill be some babies that will not - - there will be some babies that will die
even if you fallow the dandard of carein every aspect. It should be very rardly,
but there will be some that will die

(emphasis added).

134.  Oncaossexamindion, Dr. Anderson did datethet if he hed apatient inasmilar Stuation hewould
have recommended ddivery of the baby on June 2 or the morning of June 3. The Ventons complan thet
the spedific questioning by defense counsd was confusing and the facts were not dearly goplicable to
Pamdd s stuation. They dlege that the question was nat carefully crafted and did not indude the fact thet
the baby was pogtioned in an oblique lie They dte an exchange that occurred during Dr. Anderson's
direct examingtion. However, the Ventons never objected to the quedtioning during trid and are
proceduraly barred on gppdlae review. Whet is more, this questioning occurred on direct examination;
therefore, the Ventons had an opportunity to darify any of the defense's questions during thar cross-
examination. Further, Dr. Anderson reiterated on redirect examination that Dr. Beckham complied with
the dandard of care by walting until the afternoon of June 3 to Suggest a cesarean section.

135. TheVentonsdsoaguethat thejury wasconfusad by Dr. Anderson’ stesimony that hewould have
odivered the baby on June 2, but thet Dr. Beckham waswithin the sandard of care by suggesting ddivery
on June 3. Thejury returned a10-2 verdict infavor of Dr. Beckham. Therewasno evidencethat thejury
was confused by the tesimony.

136. A jury verdict is given great deference. Ducker, 680 So.2d a 811. A jury verdict will be

overturned only when it is contrary to theweight of the evidence and witnesscredibility. I1d. Any conflicts
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in the evidence are resolved by the jury. Jackson v. Griffin, 390 So.2d 287, 289 (Miss. 1980). To
the extent that the evidencewas conflicting in the case sub judice, thejury resolvesdl conflictsof evidence,
There was a jury question as to whether Dr. Beckham's treetment met the dandard of care. Many
witnesses tedlified in this case Dr. Beckham and three gaff members working in 1997, Hill, Rose
Petterson and Tina Jacobs, testified thet Dr. Beckham told Pamdato have the cesarean section on June
3, 1997. Pamdadaed tha she was given an option to have ddivery on June 3 or June 4, 1997. Dir.
Helds gated that Dr. Beckham fdl below the dandard of care and that ddivery should have occurred on
June 2, 1997. Dr. Anderson sated that, dthough hewould have ddivered the baby earlier, Dr. Beckham
was in compliance with the dandard of care. Dr. Anderson never dated that Dr. Beckham fdl below the
Sandard of care.

137.  Thejury heard dl the evidence and ater viewing the credible evidence in the light mod favoradle
to the norn-moving party and taking the credible evidence supporting the daims or defenses of the non-
moving party as true, we find that the jury decison is supported by the record and is not againg the
ovewhdming weght of the evidence  The jury resolved any conflicts in tesimony in favor of Dr.
Beckham. Accordingly, thetrid judge did not abuse hisdiscretion by denying anew trid. Thisissueis
without merit.

CONCLUSON

1138.  For these reasons, the judgment entered on the jury verdict of the Circuit Court of Washington

County is&ffirmed.

139. AFFIRMED.
PITTMAN,C.J.,,SMITH,P.J., WALLER,COBB AND CARLSON, JJ., CONCUR.

GRAVES, J.,DISSENTSWITH SEPARATEWRITTEN OPINION, JOINED BY McRAE,
P.J.,AND DIAZ, J.
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GRAVES, JUSTICE, DISSENTING:

140.  Unfortunatdly, in far too many indances, vair dire has become an exerdse in finding race neutrd
reesonsto judtify redidly motivated strikes. Hence, despite the decisons of the U.S. Supreme Court in
Batson and Edmonson, racid sereotyping and racid profiling of jurors parsd.  Jugice Marshdl
predicted this scenario in his concurring opinion in Batson when hewrate, “Merdy dlowing defendants
the opportunity to chdlengetheraddly discriminatory use of peremptory chdlengesinindividud caseswill
not end theillegitimate use of the peremptory chdlenge” Batson v. Kentucky, 476 U.S. 79, 105, 106
S.Ct. 1712, 1727, 90 L.Ed.2d 69 (1986) (Marshdl, J. concurring). However, in the ingant case, the
defendant camearmed with hisaleged race neutra reasonsand thereforefailed to ask any spedificquestion
of the venire regarding these reasons. Neverthdess, the trid court dlowed the defendant to dtrike, for
cause, African-American jurors Shirley Grigsby and Evelyn Williams, for falure to disdose thet ther
medicd hillshad been turned over for collection. However, therecord reved sthet they were never asked
about ther medicd hills being turned over for collection. | am compeled to dissent.

141. Batson hdd tha “[t]he Equa Protection Clause guarantees the defendant thet the State will not
exdude members of his race from the jury venire on account of race. 1d. a 86, 106 S.Ct. at 1717.
Batson isnow gpplicable to dvil cases pursuant to the holding in Edmonson v. Leesville Concrete
Co., 500 U.S. 614, 631, 111 S.Ct. 2077, 2089, 114 L .Ed.2d 660 (1991). The Supreme Court held that
“ ... oourts mugt entertain a chdlenge to a private litigant's racidly discriminatory use of peremptory
chdlengesinaavil tid.” 1d. at 630, 111 S.Ct. at 2088.

142.  Thefdlowing mugt beshownfor aparty to establish aprimafacie caseof purpossful discrimination:
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1) that heisamember of acognizebleracid group; (2) thet the prosecutor has exercised
peremptory chdlengesto removefrom theveniremembersof thedefendant'srace; (3) thet
thesefactsand any other rdevant crcumstancesraisean inferencethat the prosecutor used
thet practice to exdude the veniremen from the petit jury on account of thair race.

Dedeaux v. J.I. Case Co., 611 S0.2d 830, 883 (Miss.1992). Upon establishing aprimafaciecase the

party opponent must give arace neutra reason for driking that potentid juror. In doing o, that reason

does not haveto “riseto thelevd judifying exerdse of a chdlenge for cause™ Batson, 476 U.S. at 97,
106 SCt. & 1723. However, the reason articulated must also berdlated to the case. 1 d. at 98, 106 S.Ct
a 1724. “Thetrid court then will have the duty to determine if the defendant has established purposeful
disorimingion.” I d. a 98, 106 S.Ct. at 1724.

143.  Duing vair direconducted by the defendant, the following question was posed and ansvered as
fdlows

Q.  Anything about that reaionship that would impact on your-- let me ask this
questiononce. When we identify y'dl thet have been petients of these doctors,
my quesion is going to beisthere anything about thet reationship whether it was
how did, the way that doctor treated you, your bill, anything of that--
anything of any sort that would cause you difficulty in serving on this
case.

Gamble Brothers & Archer Clinic is not a defendant in this case, only Dr.
Beckham. Soyou know, wedon't want anybody out therethat wantsto get back
a Dr. Merhitz, or get to Dr. Audtin, you know, upset with one of them. Thet's
just not anissue here.
Ms. Grigday, anything about your former rdaionship, if you will, with the dinic
thet would cause you any difficulty?

A. (Shirley Grigdoy) No.

Q.  Weeyou sidied with the sarvices that the dinic provided?

Yes, | was

* *x k %
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Q. Let'sgo back hereto Ms Williams. | waan't - I'm sorry. Clinic petient. Yes
malam?

A. (Evdyn Williams) | went to Dr. Audiin severd yearsago. | beento Dr. Curry if
| have aurology problem. That’s been aout '95 since | beenthere. If | havea
problem, | go to Dr. Curry.

Q.  Anythingabout your rdationship with the dinic thet would mekeit hard for you to
beajuror?

A No.
(emphasisadded). After the vair dire examination was conduded, the following occurred:
The Court: Any for cause from the defendant?

Mr.Williams: Thereare, your Honor. 'Y our Honor, the defendant chalengesfor
cause Juror No. 1, Shirley B. Grigsby.

The Court: Isthere objection?
Mr.McTeer: Yes thereis.
The Court: Sate your chdlenge

Mr. Williams: Your Honor, we asked Ms. Grigsby questions which dicited
answersindicating that shewasaformer patient of thedinic. Our
records-- we have the gppropriate person here and avallable to
tedtify, if the Court wishes to hear tedimony, but tha Ms.
Grigdoy’s account a one point was turned over to a collection
agency by the dinic for nonpayment of thet account. | asked her
goadficaly whether therewas anything about therdaionshipwith
the dinic induding the bill - that was my generd question
induding the hill -- which crested any concern. She did not
disdose the fact that her bill had been turned over for collection,
and that causes usaconcern regarding apotentia juror -- | think
the fact thet the patient, either the dinic patient who was turned
over for callection, will disqudify her eveniif he hed brought thet
out. Onthosetwo ressonswe chdlenge her. And, as| say, we
have the appropriate person here to testify who can verify that
sheturned over for callection for an unpaid account.

TheCourt: What doesthe plaintiff say?
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Mr. McTeer:

The Court:

Mr. McTeer:

The Court:

Mr.McTeer:

The Court:

Mr.Williams:

TheCourt:

Mr. McTeer:

TheCourt:

Your Honor, they knew this They did not ask her the spedific
questionather privatdy or othewise. Thewitnessknew that and
she edificdly said thiswas not a problem and would not cause
her difficulty insarvice. Atthispointintimeshe sindicated dearly
based upon the facts that she can in fact tedify. The mere fact
thet & some point in time she had an account that wasin arears
is not a beds for her to be diminated. For dl we know the
account has been taken care of, and they dl live happily ever
after.

Wi, for falureto discloseit I'll excuse her for cause
Y our Honor, she waan't asked to discloseit.
Shewas asked if there was a problem with the bill.

Theremay have been, but shewas not asked the specific question
astowhether or not thet problem hed resulted indifficulty for her.

W, I'll excuse her for cause. Al right, are there others?

* % * %

EvdynWilliams and thisisthe same asbefore, that Ms. Williams,
who has identified rdaionships with Dr. Curry. Sheésbeen a
petient of Dr. Beckham[and] Dr. Audtin. Her child hasbeen a
petient of Dr. Augtin. Her account wasturned over for collection,
your Honor. | asked this lady whether or not there was any
problemwith her inectionwiththedinicinduding abill. Shefailed
to distlose the fact that she'd been turned over for collection.
Thisisasothelady who sated thet hehad beentoMr. McTeer's
office -- | think her words were -- for advice,

Isthere objection to that?
Yes thereis.
All right, I'm going to drike her for cause because | do recall thet

you pecificaly questioned her on the fallure to disdoseit. Are
there others
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144.  The defendant dso sought to strike jurors James Sanders, Robert Henderson, Louise Wells, and
Jeannette Conguigtafor cause based on tharr falure to disclose that their dinic accounts hed been turned
over to acollectionagency. However, thetrid judge denied the Strikes for cause because they were not
asked spedificaly andindividualy about their accounts. Theplaintiffsraised thet African-American potentia
jurors were being struck on this bass and objected severd times Ther atorney mede the fallowing
objections:

That's another then basis for my objection, your honor, because it was not mede dear
during the course of any questioning if they were taking aoout Dr. Beckham or taking
about the dinic. | imagine we could go asfar to say that any hill to any one of the two
would be abass. Frd they come in and they dam the fact that Dr. Beckham isa
defendant inthiscaseand not thedinic. But now they comeforward and they say because
theseindividuds hed abill owed to the dinic, thet should be the bass of withdrawd. And
I'll point out for the record thet the people who seem to be knocked off thisjury for this
reason are dl African-American.

* % % %

But may it pleesethe Court, I'm asking spedificdly, Judge, that the Gamble Brother Clinic,
sncethey'reteking an activerale in this, be required to put forth the names of eech and
evay juror on this pand who in fact supposedly did not pay ther account on time.
Because | want to find out if any white people in this group and thet whether or not only
blacksarebeing exduded in thisfashion, because sofar it isonly black people so affected.

* % % %

Objection. Ancother African-American baing sriken from this ligt of supposed accounts
with this nonparty to this action. And aso, your Honor, we'll point out the fact even
though thiswitness may have been apersond friend, aswasMs. Coleman, aswasMr. - -
wdl, we've dready - - we didn’'t have to ded with the other gentleman - - aswas Mr.
Cdleman, it is dlear that he said over and over and over again that he could befar despite
intense questioning from counsd opposte

5. EBvdyn Smutzer, the Adminidraive Secretary for Gamble Brothers & Archer Clinic, was cdled
to tetify regarding the accounts of the patentid jurors. She tedtified thet shehed aligt of fifteen potentiad

jurors whase accounts had been turned over to collections.
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6. Here, the question posed by the defense was very generd and too broad to srike any juror for
cau Infact, the defendant is being rewarded for questions which he did not ask.

InMack v. State, 650 So.2d 1289, 1298 (Miss. 1994), apotentia black maejuror wasstruck for failure
to beemployed, while the State acoepted awhite fema ejuror who was aso unemployed. The prosecutor
faled to vair dire on the gatus of hisemployment. The court hdd that * nothing about thefacts of thiscase
uggeststhat ajuror'semployment datus should beanissue”l d. ThisCourt hdd thet thefaluretovair dire
weighed againd the State. 1d. “Thefalureto voir dire usudly comesin to play when the prosecutor
EXpresses some sugpicion or uncertainty about the true Stuaion involving the juror, such as when he
"bdieves' that thejuror isrdaed toacrimind, or hasbeeninvolved in someactivitieswhich might engender
anegative attitude toward the defendant. Thisfactor isdosdy reaed to thelack of an evidentiary besis”
I d. The defendant could smply have posed a direct, pointed or spedific question to jurors Grigsby or
Williams about their accounts being turned over to collections  Clearly, he came armed with a lig of
delinquent accounts and awitnessto testify in support thereof. All of which, he never bothered to disclose
to plaintiff, to the appropriate juror during voir dire or to anyone e prior to his motion to drike those
jurorsfor cause. Armed with an arsend of documentary evidence and witnesstestimony, hefaled to give
the veniremen an opportunity to confirm or deny his dlegations that they were biased.

147.  In Mack, ajuror was sruck for having written bad checks. The gopdlant argued thet the
prasscutor vidlated Uniform Circuit Court Crimind Rule 4.06 by failing to disclose thet information prior
tovair dire Id. a 1299. We hdd that failing to give a party opponent information on prospective jurors
was nat aviolaion of Rule4.06 1d. However, this Court dso hdd that an atorney may nat, “with
impunity, withhold informeation concerning a prospective juror which impacts upon thejuror's aility to be
far andimpatid.” 1d. Wedid not extend Rule 4.06 because there was no dam of afailureto disclose
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information impecting upon ajuror's ahility to befar andimpartiad. See 1d. Intheingant case, we have
suchadam.

148. Here, the defendant should have disdosed the information regarding the accounts at least by way
of voir dire examination. The defendant should not be rewarded for such conduct. If he had concerns
about tainting the entire venire then he could have asked for the opportunity for individua vair dire of the
jurors regarding these accounts. Every single strike for cause which was sought by the defendant based
on hisdam of ddinquent accounts was directed a an African-American juror.

149. The matter of the ddinquent accounts was dearly a pretext which dlowed for the systemétic
exdusgon of AfricanrAmericansfrom the jury. Thosejurorswere exduded for fallureto disclose ametter
about whichthey werenot asked. That isunfair, unjust and improper. Recognizing theimpropriety of racid
bias in the courtroom, we hold the race-basad excluson violates the equa protection rights of the
chdlenged jurors Edmonson, 500 U.S. at 616, 111 S.Ct. at 2080.

150. Itisfundamentaly unfar in our sysem of jurisprudence for aparty to unilateraly obtain privileged
information about members of ajury pool and then, without reveding it to the other Sde prior to vair dire
and without making any inquiry during vair dire, subssquently usethat information to judtify astrike agangt
apotentid juror. This method deprives the opponent of any opportunity to check the veradity, accuracy
or truth of the information which is being used asabagsto judify achdlenge

McRAE, P.J., AND DIAZ, J., JOIN THISOPINION.
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